ISSN 0041-9915 (print) 1942-8405 (online) • DOI 10.5195/lawreview.2014.326 http://lawreview.law.pitt.edu provide the current structure of pregnancy discrimination law. Yet these four pieces of legislation leave pregnant employees with severely inadequate protection and a legal standard that is nearly impossible to meet.
A. The Pregnancy Discrimination Act of 1978
The only federal law in place solely concerning pregnancy discrimination is the PDA. 17 On its face, the PDA makes it illegal for employers to discriminate against workers based on pregnancy, childbirth, or related medical conditions. 18 The PDA accomplished this by altering the definition of sex discrimination under Title VII of the Civil Rights Act of 1964 such that the "terms 'because of sex' or 'on the basis of sex' include, but are not limited to, because of or on the basis of pregnancy, childbirth, or related medical conditions." 19 The PDA also directs, in pertinent part, that "women affected by pregnancy, childbirth, or related medical conditions shall be treated the same for all employment-related purposes, including receipt of benefits under fringe benefit programs, as other persons not so affected but similar in their ability or inability to work." 20 This "comparative accommodation" provision requires employers to treat pregnant workers identically to employees with limitations similar to those of the pregnant employee. The PDA does not provide affirmative accommodations for pregnant workers. 21 Therefore, employers need only allow pregnant employees to carry water, for instance, if it similarly accommodates other temporarily disabled employees. This stipulation was inserted to alleviate employers' worries about providing pregnant workers more benefits than nonpregnant workers. 22 Because the PDA is part of Title VII, 23 a plaintiff seeking relief thereunder must meet the standards for any Title VII violation. The plaintiff must, therefore, establish a prima facie case of discrimination "either through direct evidence, statistical proof, or the test established by the [ 24 Direct evidence requires the plaintiff to show discriminatory intent behind her employer's actions. 25 This can be a difficult burden to meet, 26 so indirect evidence of discrimination can be shown with the McDonnell Douglas test. This test requires that a plaintiff show a prima facie case of discrimination such that: "(1) she is a member of a protected class; (2) she suffered an adverse employment action; (3) she was qualified for the job in question; and (4) the circumstances give rise to an inference of discrimination." 27 Once the plaintiff meets these criteria, the burden shifts to the employer, which must show "some legitimate, nondiscriminatory reason" for its action. 28 If the employer cannot meet this burden, the plaintiff is entitled to relief. 33 The ADA did not protect pregnant workers as originally enacted in 1990. 34 The purpose of the ADA is to combat discrimination against disabled individuals, both inside and outside the workplace. 35 It does so by requiring employers to provide reasonable accommodations to disabled individuals so long as the accommodation would not impose undue hardship on the employer. 36 The Equal Employment Opportunity Commission (the "EEOC") describes a reasonable accommodation as one that "'seems reasonable on its face, i.e., ordinarily or in the run of cases' . . . 'feasible' or 'plausible.'" 37 A reasonable accommodation must not impart undue hardship on the employer. 38 This includes reasonable accommodations that are "unduly extensive, substantial, or disruptive, or those that would fundamentally alter the nature or operation of the business."
39
The ADA excludes pregnant workers in its explanation of a qualifying disability. It defines a disability as "a physical or mental impairment that substantially limits one or more major life activities of such individual," a history of such an impairment, or where one is perceived as having such an impairment. 43 It expanded the definition of "disability" to overcome the Court's overly narrow definition. 44 The EEOC, however, still does not consider pregnancy a "disability" under the ADAAA, but particular impairments that result from pregnancy "may be considered a disability if they substantially limit a major life activity."
45 Despite this expansion, the ADAAA does not cover conditions arising from the average pregnancy. 46 For a pregnancy condition to be covered under the ADAAA, it must not be part of a clinically standard pregnancy. 47 In other words, the ADAAA only covers complications arising from an abnormal pregnancy and does not cover complications arising from a "normal pregnancy." 48 The FMLA extends limited protection to pregnant workers. 49 This broad piece of legislation was designed "to entitle employees to take reasonable leave for medical reasons," one of which is childbirth. 50 Its primary purpose, however, was not to protect pregnant women from employment discrimination. 43 ADA Amendments, supra note 15. The ADAAA is an amendment to the already existing ADA. In this note, I refer to the ADAAA as a piece of legislation separate from the ADA only to highlight the changes it made to the existing law. The ADAAA and ADA are, however, one in the same. 44 Equal Emp't Opportunity Comm'n, Questions and Answers on the Final Rule Implementing the ADA Amendments Act of 2008, EEOC.GOV, http://www.eeoc.gov/laws/regulations/ada_qa_final_rule.cfm (last visited Jan. 27, 2015). 45 Id. "to promote the stability and economic security of families" by providing families twelve weeks of unpaid leave. 51 The FMLA allows an employer to compel a pregnant employee to take her FMLA leave as soon as she cannot meet the strict guidelines of her job, even if it is the employer's inflexible rules that create the issue. 52 The FMLA does not provide for accommodation of pregnant employees. It only offers job protection when pregnant women must take leave because of their pregnancies or childbirth.
III. THE CURRENT FEDERAL STANDARD'S UNFAIRNESS
The EEOC and state and local Fair Employment Practices Agencies reported 5,797 pregnancy discrimination charges in 2011, but only 2.2 percent of these claims were successful. 53 Why are so many claims of pregnancy discrimination doomed to fail? Why was this Ms. Wiseman's fate 54 and the fate of many other pregnant employees? The extraordinarily high hurdles necessary for a pregnant employee to prove her case elucidate this quandary.
A. Near-Impossible Legal Hurdles
The PDA's "comparative accommodation" provision mandating that employers treat their pregnant workers no worse than their other "similarly situated" employees serves as the main legal roadblock for pregnant employees.
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Under this system, pregnant women are considered identical to others "similar to [themselves] in all respects but for the protected characteristic."
56 By the PDA's definition, employers are not acting in a discriminatory manner so long as they "treat nonpregnant employees the same as pregnant employees." It can be extraordinarily difficult for pregnant employees to find another employee with a similar limitation for which the employer provided accommodation. 58 This arduous task is compounded by federal court interpretations of the interaction of the ADA and PDA. Courts have viewed ADA accommodations as inappropriate comparators for PDA suits. 59 If a pregnant worker cannot identify an appropriate, similarly situated employee, the pregnant worker's claim will fail through no fault of her own.
60
The PDA also does not require employers to take any affirmative action to help pregnant women continue to work.
61 Theoretically, the ADAAA should have corrected this issue by expanding the definition of "disability" to include temporary impairments resulting from pregnancy. 62 Courts, however, have not been receptive to this new, inclusive definition, going so far as to continue to rely on outdated case law to determine whether pregnancy-related complications constitute a disability. 63 Courts have erroneously interpreted the ADAAA in recent pregnancy discrimination cases. Even after acknowledging that the ADAAA was intended to overturn the Court's interpretation of "disability," 64 Even if properly interpreted, the ADAAA is primarily concerned with complications arising from an "abnormal" pregnancy. 68 Women who work with hazardous chemicals that are not safe at any time during pregnancy 69 or who must comply with a common lifting limit 70 would not merit accommodation under the ADAAA. The National Women's Law Project notes that if an employer accommodates a temporary disability under the ADAAA, such as a lifting limitation due to a back injury, they would be required to extend that accommodation to a pregnant employee under the PDA. 71 However, this still leaves pregnant worker victims to the "similarly situated" trap. If they cannot identify another employee with a similar limitation who received accommodation, they cannot prevail on their pregnancy discrimination claim. Moreover, as previously mentioned, other courts found that ADA accommodations are not appropriate comparators under the PDA. 72 Despite its expanded definition of disability, the ADAAA does little to combat pregnancy discrimination in the work place.
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The FMLA does not provide for any on-the-job accommodations. Rather, it guarantees unpaid leave and preserves the employee's job upon their return to work. 74 However, these guarantees can actually result in a pregnant worker losing By providing only unpaid leave, the most economically disadvantaged pregnant women also become the most vulnerable. Women occupy nearly twothirds of minimum wage positions, 77 and 82 percent of women work until the last month of their pregnancy.
78 These workers are the least able to take unpaid leave when they could be working and earning income for their families. By not providing accommodations and instead forcing women to leave their jobs, the FMLA only continues to disadvantage pregnant employees.
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B. Recent Pregnancy Discrimination Cases
In 2012, women made up 47 percent of the workforce, 80 and most women will be pregnant while working at some point in their careers. 81 These women are significant drivers of the economy; most families depend on that income. 82 They work longer into their pregnancies than their predecessors. Only 35 percent of firsttime mothers worked until their last month of pregnancy in the early 1960s; this 75 87 
Id.
While the Court believes it would be appropriate to allow Plaintiff to amend her Complaint to address the hours of service making her eligible for FMLA coverage, the Court concludes it is futile to grant her yet another opportunity to amend to allege that she took part in a statutorily protected activity, or that her employer took adverse action interfering with her right to take eligible FMLA leave. 95 The employees' collective bargaining agreement permitted temporary work assignments for on-thejob injuries.
Id
96 UPS provided light duty work to employees covered under the collective bargaining agreement who were disabled for purposes of the ADA.
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Ms. Young underwent two unsuccessful rounds of in vitro fertilization and took a FMLA leave of absence to undergo a third. 98 She became pregnant and extended her leave. Ms. Young provided UPS with a doctor's note indicating that she could not lift more than twenty pounds.
99 UPS informed Ms. Young that she would not be able to return to work so long as her twenty-pound restriction remained. While on her now-employer-mandated leave, Ms. Young's FMLA leave expired. She went on an extended leave of absence with no pay and subsequently lost her medical coverage. Ms. Young gave birth and returned to work for UPS. 100 91 Wiseman, 2009 WL 1617669, at *6-7. 92 Id. at *8. 93 Id. at *9-10. 94 Young v. United Parcel Serv., Inc., 707 F.3d 437 (4th Cir. 2013), cert. granted, 134 S. Ct. 2898 (2014). 95 Id. at 439. 96 Id. 97 Id. at 439-40. 98 Id. at 440-41. 99 Id. at 440. 100 Id. at 442. Ms. Young brought PDA and ADA claims against her employer, but she did not prevail under either theory. 101 The court quickly dismissed her ADA claim as improper because she was not appropriately disabled. 102 The court summarized Ms. Young's PDA argument as such: "UPS policy limiting light duty work to some employees . . . but not to pregnant workers like Young violates the PDA's command to treat pregnant employees the same 'as other persons not so affected but similar in their ability or inability to work. '" 103 First, the court determined whether Ms. Young presented direct evidence of discrimination; second, the court examined her PDA claims under the McDonnell Douglas test. 104 Under the first approach, the court concluded that the PDA does not provide for a "distinct and independent cause of action" for pregnant women.
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So long as the employer treated pregnant and nonpregnant employees alike, as UPS did, there is not pregnancy discrimination. 106 Ms. Young's claim failed the second approach, the McDonnell Douglas test, because she did not present an appropriate comparator under the fourth prong. 107 Despite the fact that UPS routinely and easily provided the reasonable accommodation of light duty work to other similarly limited employees, 108 the court found that Ms. Young did not experience pregnancy discrimination under the current law. 109 The United States Supreme Court granted Ms. Young's petition for certiorari 110 and scheduled oral arguments for December 3, 2014. 111 101 Id. at 439, 451. 102 Id. at 445. "Because Young points to no more than the objective fact of her pregnancy, and offers no evidence tending to show that Martin subjectively believed Young to be disabled, Young cannot adduce evidence to raise a factual issue on her 'regarded as' claim." Id. 103 Id. 104 Id. at 446. 105 Id. at 447. 106 Id. at 449. 107 Id. at 449-50. 108 Id. at 439-40. 109 Id. at 451. 110 Certiorari Order List for 573 U.S., SUPREME COURT OF THE UNITED STATES, at 2 (July 1, 2014), http://www.supremecourt.gov/orders/courtorders/070114zr_eeam.pdf. 113 Given that the text of the bills is identical, I will speak of the bill in the singular throughout this Note. I will, however, continue to cite to both versions of the bill so that these provisions are easily referenced. 
IV. THE PREGNANT WORKERS FAIRNESS ACT
A. Understanding the PWFA
The PWFA provides a new, affirmative cause of action for pregnant employees, in stark contrast to the PDA. 122 The PWFA makes it "unlawful" for employers to engage in a variety of practices 123 and contains its own remedies and enforcements. 124 Employers must make "reasonable accommodations" for limitations arising from pregnancy, childbirth, or any other related condition. 125 For guidance on what accommodations are reasonable, the bill directs the reader to the ADA. 126 Like the ADA, these accommodations are required only so long as undue hardship is not imposed upon the employer. 127 No employee is required to accept an accommodation 128 or take leave if another reasonable accommodation can be provided. 129 The PWFA also extends new protections to pregnant job applicants. 130 It makes it illegal for employers to deny employment to a pregnant applicant or to force an applicant to accept an accommodation. 131 The PWFA significantly alters the legal framework governing pregnancy discrimination. As previously mentioned, the PWFA provides affirmative protection for pregnant workers, unlike the PDA, which simply makes it illegal to discriminate against pregnant workers in the context of Title VII. As the PWFA's substantive portions were modeled after the ADA, 132 the same legal structure in place for disabled workers would be present for pregnant workers. 133 Under the PWFA, a pregnant worker would not have to undergo the laborious and nearimpossible task of identifying another similarly situated employee. They need only allege that their employer did not provide reasonable accommodations as mandated. If an employee prevails under the PWFA, she would receive monetary damages. 134 As part of Title VII, 135 the PWFA would impose a minimal burden on employers. It applies only to employers with over fifteen employees 136 and requires plaintiffs to file an EEOC charge before pursuing further action. 137 Because it is modeled after the ADA, moreover, employer implementation would be smooth, given that the same employers that would be subject to the PWFA must also comply with the ADA.
The PWFA closes all the loopholes in the federal pregnancy discrimination framework. It drops the near-impossible legal hurdle of finding a similarly situated employee, 138 allows pregnant employees to recover simply by virtue of not being reasonably accommodated, and does not allow employers to force pregnant workers to take a leave of absence. 148 the PWFA is seen as a liberal Democrat issue. In an increasingly divided and polarized Congress in which Democrats and Republicans are loathe to even be perceived as cooperative, 149 it seems a futile effort to get any legislation passed except that which is the most essential or blatantly bipartisan. Yet there is an unlikely coalition on both the left and right that would support a bill extending protections to pregnant women: pro-life and pro-choice advocates.
B. Recent Pregnancy Discrimination Cases as
Many traditionally liberal or pro-choice groups (typically both) are vocal advocates of the PWFA, 150 Women bear children and must, consequently, bear the austere price of pregnancy in the workplace. Equality in society and the workplace can only be assured when women have a level playing field where their pregnancies are not impairing them.
The gathering of liberal groups is consistent with the perception that the PWFA is a liberal issue. To my knowledge, no traditional conservative group has come out in support of the PWFA. The closest support has come from LifeNews.com, which recognized widespread pregnancy discrimination as an issue 158 and bemoaned the devaluing of motherhood in society.
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The PWFA would help combat this ill. Pregnancy would not imperil a woman's job, and the PWFA would ease her pregnancy-related difficulties in the workplace. More importantly to many conservative groups like LifeNews.com, the PWFA significantly decreases the need for abortion: If pregnant workers are less likely to incur costs because of their pregnancy, there may be less incentive to seek an abortion. Now these two battling groups must be brought together. While they are plainly opposed on the core focus of their abortion battle, the passage of the PWFA would provide both sides a victory. Granting rights for pregnant workers is not a politicized issue with Democrats and Republicans on conflicting sides. This is an issue of women's and human rights. Leaders of these divergent groups need to realize that their interests align in protecting pregnant workers. They must set aside their differences. They must rise above their ongoing battle and collaborate to pass an important piece of legislation that would improve the lives of every pregnant employee in the country.
